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AGREEMENT TO PROVIDE DISCOUNT PRICING ON PROTECTIVE FOOTWEAR
THIS AGREEMENT TO PROVIDE DISCOUNT PRICING ON PROTECTIVE FOOTWEAR
("Agreement”) is entered into by and between the CITY OF OCALA, a Florida municipal corporation

("City"), and BOOT BARN, INC., a for-profit corporation duly organized in Delaware and authorized
to do business in the State of Florida (EIN: 26-1081729) (“Vendor").
WHEREAS, on December 28, 2021, the City’'s Human Resources and Risk Management

Department sought a procurement exemption which would allow the City to continue to utilize
Boot Barn, Inc. for the provision of discount pricing on protective footwear for City employees
through February 1, 2025 without issuing a competitive solicitation on the grounds that the vendor
currently offers a local, convenient solution for City employees to obtain said footwear; and

WHEREAS, the City wishes to continue a voucher-based system for employees to purchase
protective footwear, and Vendor has agreed to participate in the voucher system and offered a
discount to City employees who wish to use vouchers to purchase protective footwear from Vendor,
and

WHEREAS, after considering that Vendor is a local provider of protective footwear who has
previously participated in the City's protective footwear voucher system, the City Contracting Officer
granted said exception; and

NOW THEREFORE, in consideration of the foregoing recitals, the following mutual covenants

and conditions, and other good and valuable consideration, City and Vendor agree as follows:

1. RECITALS. City and Vendor hereby represent, warrant, and agree that the Recitals set forth
above are true and correct and are incorporated herein by reference.

2. CONTRACT DOCUMENTS. The contract documents which comprise the entire understanding
between City and Vendor shall only include: (a) this Agreement; and (b) those documents listed
in this section as Exhibits to this Agreement. Each of these documents are incorporated herein
by reference for all purposes. If there is a conflict between the terms of this Agreement and
the Contract Documents, then the terms of this Agreement shall control, amend, and supersede
any conflicting terms contained in the remaining Contract Documents.

A. Exhibits to Agreement: The Exhibits to this Agreement are as follows:
Exhibit A: Scope of Work (A-1)

3. SCOPE OF SERVICES. Vendor shall sell protective footwear to City employees, at a discounted
rate, pursuant to the scope of service set forth in Exhibit A — Scope of Service.

4. COMPENSATION. Vendor shall be paid a maximum limiting amount for each monthly period
as approved and invoiced as set forth herein. The allowability of compensation sought under
this Agreement is expressly made subject to the terms and conditions set forth herein and any

pertinent federal or state law.
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A. Discounted Rate. Vendor shall provide an EIGHTEEN PERCENT (18%) discount on

protective footwear sold to City employees who provide City's footwear voucher at the time

of purchase.

B. Invoice Submission. Vendor shall invoice the City monthly for ALL footwear voucher sales
during the preceding calendar month. All invoices submitted by Vendor shall include the
City Contract Number, an assigned Invoice Number, and an Invoice Date. Vendor shall
submit the original invoice through the responsible City Risk Manager at: City of Ocala
Human Resources/Risk Management Department, Attn: Richard Dennis, 110 SE Watula

Avenue, Ocala, Florida 34471, E-mail: rdennis@ocalafl.org.

C. Payment of Invoices by City. The City Project Manager must review and approve all invoices
prior to payment. City Project Manager's approval shall not be unreasonably withheld,
conditioned, or delayed.

D. Withholding of Payment. City reserves the right to withhold, in whole or in part, payment
for any and all work that: (i) has not been completed by Vendor; (ii) is inadequate or defective
and has not been remedied or resolved in a manner satisfactory to the City Project Manager;
or (iii) which fails to comply with any term, condition, or other requirement under this
Agreement. Any payment withheld shall be released and remitted to Vendor within THIRTY
(30) calendar days of the Vendor's remedy or resolution of the inadequacy or defect.

E. Excess Funds. If due to mistake or any other reason Vendor receives payment under this
Agreement in excess of what is provided for by the Agreement, Vendor shall promptly notify
City upon discovery of the receipt of the overpayment. Any overpayment shall be refunded
to City within THIRTY (30) days of Vendor's receipt of the overpayment or must also include
interest calculated from the date of the overpayment at the interest rate for judgments at
the highest rate as allowed by law.

F. Tax Exemption. City is exempt from all federal excise and state sales taxes (State of Florida
Consumer’s Certification of Exemption 85-8012621655C-9). The City's Employer Identification
Number is 59-60000392. Vendor shall not be exempted from paying sales tax to its suppliers
for materials to fulfill contractual obligations with the City, nor will Vendor be authorized to

use City's Tax Exemption Number for securing materials listed herein

5. EFFECTIVE DATE AND TERM. This Agreement shall become effective and commence on
FEBRUARY 2, 2022 and continue for a term of THREE (3) years, through and including
FEBRUARY 1, 2025. This Agreement may be renewed for up to TWO (2) additional, ONE-YEAR

(1-year) periods by written consent between City and Vendor.
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6. TERMINATION AND DEFAULT. Either party, upon determination that the other party has failed
or refused to perform or is otherwise in breach of any obligation or provision under this
Agreement or the Contract Documents, may give written notice of default to the defaulting
party in the manner specified for the giving of notices herein. Termination of this Agreement by
either party for any reason shall have no effect upon the rights or duties accruing to the parties
prior to termination.

A. Termination for Convenience. City reserves the right to terminate this Agreement in whole
or in part at any time for the convenience of City without penalty or recourse. The Project
Manager shall provide written notice of the termination. Upon receipt of the notice, Vendor
shall immediately discontinue all services as directed in the notice, notify all subcontractors
of the effective date of the termination, and minimize all further costs to City including, but
not limited to, the placing of any and all orders for materials, facilities, or supplies, in
connection with its performance under this Agreement. Vendor shall be entitled to receive
compensation solely for: (1) the actual cost of the protective footwear provided in conformity
with this Agreement; and/or (2) such other costs incurred by Vendor as permitted under this
Agreement and approved by City.

7. WARRANTY. Vendor shall guarantee that the protective footwear provided shall be free from
any manufacturing defects for a period of SIX (6) months from the date furnished. Should any
defect in workmanship occur, with the exception of normal wear and tear, Vendor shall replace
the footwear at its local store at no cost to the City.

8. PERFORMANCE EVALUATION. At the end of the contract, City may evaluate Vendor's
performance. Any such evaluation will become public record.

9. NOTICE REGARDING FAILURE TO FULFILL AGREEMENT. Any vendor who enters into an
Agreement with the City of Ocala and fails to complete the contract term, for any reason, shall
be subject to future bidding suspension for a period of one (1) year and bid debarment for a
period of up to three (3) years for serious contract failures.

10. VENDOR REPRESENTATIONS. Vendor expressly represents that:

A. Vendor has read and is fully familiar with all the terms and conditions of this Agreement,
the Contract Documents, and other related data and acknowledges that they are sufficient
in scope and detail to indicate and convey understanding of all terms and conditions of the
work to be performed by Vendor under this Agreement.

B. Vendor has disclosed, in writing, all known conflicts, errors, inconsistencies, discrepancies, or
omissions discovered by Vendor in the Contract Documents, and that the City's written
resolution of same is acceptable to Vendor.

C. Vendor is familiar with all local, state, and Federal laws, regulations, and ordinances which

may affect cost, progress, or its performance under this Agreement whatsoever.
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11.

12.

D. Public Entity Crimes. Neither Vendor, its parent corporations, subsidiaries, members,
shareholders, partners, officers, directors or executives, nor any of its affiliates, contractors,
suppliers, subcontractors, or consultants under this Agreement have been placed on the
convicted vendor list following a conviction of a public entity crime. Vendor understands
that a "public entity crime” as defined in section 287.133(1)(g), Florida Statutes, is “a violation
of any state or federal law by a person with respect to and directly related to the transaction
of business with any public entity or with an agency or political subdivision of any other
state or with the United States...” Vendor further understands that any person or affiliate
who has been placed on the convicted vendor list following a conviction for a public entity
crime: (1) may not submit a bid, proposal, or reply on a contract: (a) to provide any goods
or services to a public entity; (b) for the construction or repair of a public building or public
work; or (c) for leases of real property to a public entity; (2) may not be awarded or perform
work as a contractor, supplier, subcontractor, or consultant under a contract with any public
entity; and (3) may not transact business with any public entity in excess of the threshold
amount provided in section 287.017, Florida Statutes, for CATEGORY TWO for a period of

36 months from the date of being placed on the convicted vendor list.

VENDOR RESPONSIBILITIES. Except as otherwise specifically provided for in this Agreement,

the following provisions are the responsibility of the Vendor:

A. Vendor shall competently and efficiently supervise, inspect, and direct all work to be
performed under this Agreement, devoting such attention thereto and applying such skills
and expertise as may be necessary to perform the work in accordance with the Contract
Documents.

B. Vendor shall be solely responsible for the means, methods, techniques, sequences,
procedures, and safety precautions or programs incident thereto.

C. Vendor shall be responsible to see that the services provided comply accurately with the
contract and the intent thereof.

D. Vendor shall comply with all local, state, and Federal laws, regulations, and ordinances which
may affect cost, progress, or its performance under this Agreement, and be responsible for
all costs associated with same.

E. Vendor shall continue its performance under this Agreement during the pendency of any
dispute or disagreement arising out of or relating to this Agreement, except as Vendor and

City may otherwise agree in writing.

NO EXCLUSIVITY. It is expressly understood and agreed by the parties that this is not an

exclusive agreement. Nothing in this Agreement shall be construed as creating any exclusive
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arrangement with Vendor or as prohibit City from either acquiring similar, equal, or like goods
and/or services or from executing additional contracts with other entities or sources.

13. NON-DISCRIMINATORY EMPLOYMENT PRACTICES. During the performance of the contract,
Vendor shall not discriminate against any employee or applicant for employment because of
race, color, religion, ancestry, national origin, sex, pregnancy, age, disability, sexual orientation,
gender identity, marital or domestic partner status, familial status, or veteran status and shall
take affirmative action to ensure that an employee or applicant is afforded equal employment
opportunities without discrimination. Such action shall be taken with reference to, but not limited
to: recruitment, employment, termination, rates of pay or other forms of compensation and
selection for training or retraining, including apprenticeship and on-the-job training.

14. SUBCONTRACTORS. Nothing in this Agreement shall be construed to create, impose, or give
rise to any duty owed by City or its representatives to any subcontractor of Vendor or any other
persons or organizations having a direct contract with Vendor, nor shall it create any obligation
on the part of City or its representatives to pay or seek payment of any monies to any
subcontractor of Vendor or any other persons or organizations having a direct contract with
Vendor, except as may otherwise be required by law. City shall not be responsible for the acts
or omissions of any vendor, subcontractor, or of any of their agents or employees.

15. INDEPENDENT CONTRACTOR STATUS. Vendor acknowledges and agrees that under this
Agreement, Vendor and any agent or employee of Vendor shall be deemed at all times to be
an independent contractor and shall be wholly responsible for the manner in which it performs
the services and work required under this Agreement. Neither Vendor nor its agents or
employees shall represent or hold themselves out to be employees of City at any time. Neither
Vendor nor its agents or employees shall have employee status with City. Nothing in this
Agreement shall constitute or be construed to create any intent on the part of either party to
create an agency relationship, partnership, employer-employee relationship, joint venture
relationship, or any other relationship which would allow City to exercise control or discretion
over the manner or methods employed by Vendor in its performance of its obligations under
this Agreement.

16. ASSIGNMENT. Neither party may assign its rights or obligations under this Agreement to any
third party without the prior express approval of the other party, which shall not be unreasonably
withheld.

17. PUBLIC RECORDS. Vendor shall comply with all applicable provisions of the Florida Public
Records Act, Chapter 119, Florida Statutes. Specifically, Vendor shall:

A. Keep and maintain public records required by the public agency to perform the service.
B. Upon request from the public agency’'s custodian of public records, provide the public

agency with a copy of the requested records or allow the records to be inspected or copied
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within a reasonable time at a cost that does not exceed the cost provided in Chapter 119,
Florida Statutes, or as otherwise provided by law.

C. Ensure that public records that are exempt or confidential and exempt from public records
disclosure requirements are not disclosed except as authorized by law for the duration of
the contract term and following completion of the contract if Vendor does not transfer the
records to the public agency.

D. Upon completion of the contract, transfer, at no cost, to the public agency all public records
in possession of Vendor or keep and maintain public records required by the public agency
to perform the service. If Vendor transfers all public records to the public agency upon
completion of the contract, Vendor shall destroy any duplicate public records that are exempt
or confidential and exempt from public records disclosure requirements. If Vendor keeps
and maintains public records upon completion of the contract, Vendor shall meet all
applicable requirements for retaining public records. All records stored electronically must
be provided to the public agency, upon request from the public agency's custodian of public
records, in a format that is compatible with the information technology systems of the public

agency.

IF VENDOR HAS QUESTIONS REGARDING THE APPLICATION OF
CHAPTER 119, FLORIDA STATUTES, TO VENDOR’S DUTY TO PROVIDE
PUBLIC RECORDS RELATING TO THIS CONTRACT, CONTACT THE
CUSTODIAN OF PUBLIC RECORDS AT: CITY OF OCALA, OFFICE OF THE
CITY CLERK; 352-629-8266; E-mail: clerk@ocalafl.org; City Hall, 110 SE
Watula Avenue, Ocala, FL 34471.

18. AUDIT. Vendor shall comply and cooperate immediately with any inspections, reviews,
investigations, or audits relating to this Agreement as deemed necessary by the Florida Office
of the Inspector General, the City's Internal or External auditors or by any other Florida official
with proper authority.

19. PUBLICITY. Vendor shall not use City’s name, logo, seal or other likeness in any press release,
marketing materials, or other public announcement without City's prior written approval.

20. E-VERIFY. Pursuant to section 448.095, Contractor shall register with and use the U.S.
Department of Homeland Security's ("DHS") E-Verify System, accessible at https://e-

verify.uscis.gov/emp, to verify the work authorization status of all newly hired employees.

Contractor shall obtain affidavits from any and all subcontractors in accordance with paragraph

2(b) of section 448.095, Florida Statutes, and maintain copies of such affidavits for the duration
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of this Agreement. By entering into this Agreement, Contractor certifies and ensures that it
utilizes and will continue to utilize the DHS E-Verify System for the duration of this Agreement
and any subsequent renewals of same. Contractor understands that failure to comply with the
requirements of this section shall result in the termination of this Agreement and Contractor
may lose the ability to be awarded a public contract for a minimum of one (1) year after the
date on which the Agreement was terminated. Contractor shall provide a copy of its DHS

Memorandum of Understanding upon City's request. Please visit www.e-verify.gov for more

information regarding the E-Verify System.

21. CONFLICT OF INTEREST. Vendor must have disclosed with the submission of their bid, the
name of any officer, director, or agent who may be employed by City. Vendor must disclose the
name of any City employee who owns, directly or indirectly, any interest in Vendor or any
affiliated business entity. Any additional conflicts of interest that may occur during the contract

term must be disclosed to the City of Ocala Procurement Department.

22. WAIVER. The failure or delay of any party at any time to require performance by another party
of any provision of this Agreement, even if known, shall not affect the right of such party to
require performance of that provision or to exercise any right, power or remedy hereunder. Any
waiver by any party of any breach of any provision of this Agreement should not be construed
as a waiver of any continuing or succeeding breach of such provision, a waiver of the provision
itself, or a waiver of any right, power or remedy under this Agreement. No notice to or demand
on any party in any circumstance shall, of itself, entitle such party to any other or further notice
or demand in similar or other circumstances.

23. SEVERABILITY OF ILLEGAL PROVISIONS. Wherever possible, each provision of this Agreement
shall be interpreted in such a manner as to be effective and valid under the applicable law.
Should any portion of this Agreement be declared invalid for any reason, such declaration shall

have no effect upon the remaining portions of this Agreement.

24. INDEMNITY. Vendor shall indemnify City and its elected officials, employees and volunteers
against, and hold City and its elected officials, employees and volunteers harmless from, all
damages, claims, losses, costs, and expenses, including reasonable attorneys’ fees, which City or
its elected officials, employees or volunteers may sustain, or which may be asserted against City
or its elected officials, employees or volunteers, arising out of the activities contemplated by this
Agreement including, without limitation, harm or personal injury to third persons during the
term of this Agreement to the extent attributable to the actions of Vendor, its agents, and
employees.

25. NO WAIVER OF SOVEREIGN IMMUNITY. Nothing herein is intended to waive sovereign

immunity by the City to which sovereign immunity may be applicable, or of any rights or limits
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of liability existing under Florida Statute § 768.28. This term shall survive the termination of all
performance or obligations under this Agreement and shall be fully binding until any proceeding

brought under this Agreement is barred by any applicable statute of limitations.

26. NOTICES. All notices, certifications or communications required by this Agreement shall be given
in writing and shall be deemed delivered when personally served, or when received if by facsimile
transmission with a confirming copy mailed by registered or certified mail, postage prepaid,
return receipt requested. Notices can be concurrently delivered by e-mail. All notices shall be
addressed to the respective parties as follows:

If to Vendor: Boot Barn, Inc.
Attention: Tim Farrell
2940 S. Mayflower Way
Boise, Idaho 837009
Phone: 506-235-7140

E-mail: tfarrell@bootbarn.com

If to City of Ocala: Tiffany Kimball, Contracting Officer
110 SE Watula Avenue, 3rd Floor
Ocala, Florida 34471
Phone: 352-629-8366 Fax: 352-690-2025
E-mail: tkimball@ocalafl.org

Copy to: Robert W. Batsel, Jr.
Gooding & Batsel, PLLC
1531 SE 36" Avenue
Ocala, Florida 34471

E-mail: rbatsel@lawyersocala.com

27. ATTORNEYS' FEES. If any civil action, arbitration or other legal proceeding is brought for the
enforcement of this Agreement, or because of an alleged dispute, breach, default or
misrepresentation in connection with any provision of this Agreement, the successful or
prevailing party shall be entitled to recover reasonable attorneys' fees, sales and use taxes, court
costs and all expenses reasonably incurred even if not taxable as court costs (including, without
limitation, all such fees, taxes, costs and expenses incident to arbitration, appellate, bankruptcy
and post-judgment proceedings), incurred in that civil action, arbitration or legal proceeding, in

addition to any other relief to which such party or parties may be entitled. Attorneys' fees shall
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include, without limitation, paralegal fees, investigative fees, administrative costs, sales and use
taxes and all other charges reasonably billed by the attorney to the prevailing party.

28. JURY WAIVER. IN ANY CIVIL ACTION, COUNTERCLAIM, OR PROCEEDING,
WHETHER AT LAW OR IN EQUITY, WHICH ARISES OUT OF, CONCERNS, OR
RELATES TO THIS AGREEMENT, ANY AND ALL TRANSACTIONS CONTEMPLATED
HEREUNDER, THE PERFORMANCE HEREOF, OR THE RELATIONSHIP CREATED
HEREBY, WHETHER SOUNDING IN CONTRACT, TORT, STRICT LIABILITY, OR
OTHERWISE, TRIAL SHALL BE TO A COURT OF COMPETENT JURISDICTION AND
NOT TO A JURY. EACH PARTY HEREBY IRREVOCABLY WAIVES ANY RIGHT IT MAY
HAVE TO A TRIAL BY JURY. NEITHER PARTY HAS MADE OR RELIED UPON ANY
ORAL REPRESENTATIONS TO OR BY ANY OTHER PARTY REGARDING THE
ENFORCEABILITY OF THIS PROVISION. EACH PARTY HAS READ AND
UNDERSTANDS THE EFFECT OF THIS JURY WAIVER PROVISION.

29. GOVERNING LAW. This Agreement is and shall be deemed to be a contract entered and made

pursuant to the laws of the State of Florida and shall in all respects be governed, construed,

applied and enforced in accordance with the laws of the State of Florida.

30. JURISDICTION AND VENUE. The parties acknowledge that a majority of the negotiations,
anticipated performance and execution of this Agreement occurred or shall occur in Marion
County, Florida. Any civil action or legal proceeding arising out of or relating to this Agreement
shall be brought only in the courts of record of the State of Florida in Marion County or the
United States District Court, Middle District of Florida, Ocala Division. Each party consents to the
exclusive jurisdiction of such court in any such civil action or legal proceeding and waives any
objection to the laying of venue of any such civil action or legal proceeding in such court and/or
the right to bring an action or proceeding in any other court. Service of any court paper may
be effected on such party by mail, as provided in this Agreement, or in such other manner as

may be provided under applicable laws, rules of procedures or local rules.

31. REFERENCE TO PARTIES. Each reference herein to the parties shall be deemed to include their
successors, assigns, heirs, administrators, and legal representatives, all whom shall be bound by

the provisions hereof.

32. MUTUALITY OF NEGOTIATION. Vendor and City acknowledge that this Agreement is a result

of negotiations between Vendor and City, and the Agreement shall not be construed in favor
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of, or against, either party because of that party having been more involved in the drafting of

the Agreement.

33. SECTION HEADINGS. The section headings herein are included for convenience only and shall

not be deemed to be a part of this Agreement.

34. RIGHTS OF THIRD PARTIES. Nothing in this Agreement, whether express or implied, is intended
to confer any rights or remedies under or because of this Agreement on any persons other than
the parties hereto and their respective legal representatives, successors and permitted assigns.
Nothing in this Agreement is intended to relieve or discharge the obligation or liability of any
third persons to any party to this Agreement, nor shall any provision give any third persons any

right of subrogation or action over or against any party to this Agreement.

35. AMENDMENT. No amendment to this Agreement shall be effective except those agreed to in
writing and signed by both parties to this Agreement.

36. COUNTERPARTS. This Agreement may be executed in counterparts, each of which shall be an

original and all of which shall constitute the same instrument.

37. ELECTRONIC SIGNATURE(S). Vendor, if and by offering an electronic signature in any form
whatsoever, will accept and agree to be bound by said electronic signature to all terms and
conditions of this Agreement. Further, a duplicate or copy of the Agreement that contains a
duplicated or non-original signature will be treated the same as an original, signed copy of this

original Agreement for all purposes.

38. ENTIRE AGREEMENT. This Agreement, including exhibits, (if any) constitutes the entire
Agreement between the parties hereto with respect to the subject matter hereof. There are no
other representations, warranties, promises, agreements or understandings, oral, written or
implied, among the Parties, except to the extent reference is made thereto in this Agreement.
No course of prior dealings between the parties and no usage of trade shall be relevant or
admissible to supplement, explain, or vary any of the terms of this Agreement. No
representations, understandings, or agreements have been made or relied upon in the making

of this Agreement other than those specifically set forth herein.

39. LEGAL AUTHORITY. Each person signing this Agreement on behalf of either party individually
warrants that he or she has full legal power to execute this Agreement on behalf of the party
for whom he or she is signing, and to bind and obligate such party with respect to all provisions

contained in this Agreement.
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IN WITNESS WHEREOF, the parties have executed this Agreement on ___02 /08 / 2022

ATTEST: CITY OF OCALA

Zf‘/ ﬁyﬁ”’”ﬁ e Lethea In.

Angel B. Jacobs Ire Bethea, Sr.

City Clerk City Council President
Approved as to form and legality: BOOT BARN, INC.
(o feokert Y el Ao Vo eV

Robert W. Batsel, Jr.

City Attorney Tim Farrell
By:

(Printed Name)

Director, Commercial
Accounts

(Title)
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The City of Ocala estimates the annual purchase of 250 pairs of protective footwear. Each
employee is allotted up to $300 for each purchase of footwear. Employees have the option
to choose between multiple vendors; therefore, this does not guarantee a commitment to

purchase footwear exclusively from the Vendor.

Protective footwear purchased under this Agreement must meet American Society for Testing
and Materials (ASTM) or American National Standards Institute (ANSI) standards as specified
in 29 CFR 1910.136.

Purchase Procedure. The City of Ocala will provide eligible employees with a voucher to
purchase protective footwear. City employees may go to the local store, located at 2230 NW
10t Street, Ocala, Florida 34475. Vendor will collect the voucher and verify City employment

by asking the employee to provide a City-issued badge at the time of purchase.

Options. Employees who request optional footwear upgrades that exceed the voucher value
will be required to pay the difference in purchase price directly to the Vendor at the time of

purchase.

Discount. Vendor shall offer an eighteen percent (18%) discount on all protective footwear
purchased under this Agreement. The discount applies to regular-priced merchandise
purchased in the Vendor's retail store, or special orders placed at the Vendor's retail store.
This discount does not apply to promotional sales, or clearance items, nor can it be combined

with any other promotional offers.

Turnaround Time. Special orders (items not in stock at the time of purchase) must be
delivered within ten (10) working days from the date of order until receipt by the City. If
Vendor is unable to meet this turnaround time for any reason, the City shall pay only fifty

percent (50%) of the purchase price.

Invoicing. Vendor will invoice the City on a monthly basis.

A-1
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